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“Constitution of
the oceans”

Opened for signature

on 10/12/1982 and !

entered into force on
16/11/1994

Rights/Duties
of States in the
different
maritime zones

Flag State’s

\ primary

._ / authority over
its vessels
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UNCLOS (cont.)
Membership

M Ratified
@ Signed, but not yet ratified 162 Parties, including the EU
[J Not signed + all EU/EEA Member States
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Juan Luis Suarez de Vivero, Jurisdictional Waters in The Mediterranean and Black
Seas, European Parliament, 2010, p. 27.

Source: net/index.
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Flag States’ rights under UNCLOS

.

. “ In the High Seas-
ﬁ Arts. 87-90

Right of innocent
passage through

the Territorial
Sea- Art. 17 !

Flag State’s
Rights of

navigation: y Right of passage
.- through the
Exclusive
Economic Zone
(EEZ) - Art. 58

Right of transit passage through
straits used fro international
navigation (Art. 38) and right of sea-
lane passage though archipelagic
sea-lanes (Art.54)
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Flag States’ rights under UNCLOS
Right (and obligation) to set the conditions for registration

Art. 91 (1). Every state shall fix the conditions for the
grant of its nationality to ships, for the registration of
ships in its territory and for the right to fly its flag

(2) Every State shall issue to ships to which it has granted m
the right to fly its flag documents to this effect

\
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Art. 92(1). Ships shall sail under the flag of one State
only and, save in exceptional cases expressly provided for
in international treaties or in this Convention, shall be
subject to its exclusive jurisdiction on the high seas.

A ship may not change its flag during a voyage or while in
port of call, save in the case of a real transfer of
ownership or change of registry.
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Duties of Flag States’ Duties under UNCLOS- Art. 94

81 - Every State shall (=have to) effectivly exercice its jurisdiction and control in
administrative, technical and social matters over ships flying its flag. There must exist a genuine
link between the State and the vessel.

§ 2 - In particular every State shall (not exhaustive):

N\

§ 2. Specific (
conditions that FSs

have to fulfil in order I

a) Maintain a register of ships
containing names and

particulars of ships flying its
flag

to effectively exercise g B
v b) Exercise jurisdiction over

effective jurisdiction . )
— cor:trol over the ship, the master, officers
hei | and crew in respect of
ML R administrative, technical and

social matters concerning the
ship
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Flag States’ Duties under UNCLOS

Art.94.3: Every State shall take such measures for ships
flying its flag that are necessary to ensure safety at sea
with regard, inter alia, to (not exhaustive):

Construction, equipment and seaworthiness of the
ship- Art.94 (3)(a)

Manning of ships, labour conditions and the training
of crews, taking into account applicable international
instruments (ILO)- Art. 94(3)(b)

Use of signals, the maintenance of communications
and prevention of collision —Art. 94(3)(c)
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Flag States’ Duties under UNCLOS

Art. 94.4: such measures shall
include those necessary to

ensure:

L]

L1 O

That each ship, before registration and at appropriate intervals
thereafter is surveyed by qualified surveyors — Art.94 (4)(a)

Presence on board of appropriate nautical charts, nautical
publications and navigation equipment and instruments as
appropriate for the safe navigation of the ship — Art. 94 (4)(a)

Master and officers have appropriate qualification in seamanship, navigation,

icati and marine i ing, and crew is appropriate in
qualification and number for the type, size, machinery and equipment of the
ship — Art.94(4)(b)

Master, officers and crew are fully conversant with and are required
to observe the licable international lati including SOLAS,
by radio —

COLAGER, MARPOL and maii of
Art. 94(40(c)
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Flag States’ Duties under UNCLOS
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¢ |n taking all
these
measures FS
must conform
to “generally
accepted”
international
regulations,
procedures
and practices
and take steps
to secure their
observance

o FS shall carry

7~ N
o) N~ FS shall carry
. outan ~— out
investigation investigations
g; whenever g—\ in marine
. another State .| casualty or
+ 'reports + incident of
< |nade.quate < navigation
exercise of involving its
jurisdiction over ships in the
any ship flying high seas
its flag and take
remedial action
when
appropriate
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Enforcement by Flag States — UNCLOS, Art. 217

§ 1. [...] for the vessels flying its
flag the Flag State shall ensure
compliance with and provide for the
effective enforcement of applicable
international rules and standards and

national laws, irrespective of where a n

violation occurs

§ 2. States shall take appropriate
measures to ensure that their vessels
are prohibited from sailing, until they
can proceed to sea in compliance with
international anti-pollution rules,
including requirements in respect of
design, construction, equipment and
manning
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§ 3. States shall ensure that their
vessels carry on board required
certificates and are periodically
inspected to verify that such
certificates are in conformity with the
actual condition of the vessels
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Enforcement by Flag States — UNCLOS, Art. 217 (Cont.)
Investigations & Proceedings

§ 4. If a vessel commits a violation of
international rules, FSs shall
immediately investigate and where
appropriate institute proceedings
irrespective of where the
violation/pollution occurred

§ 6. FSs shall, upon written request of
a State, investigate any violation
committed by its vessels. If there is
sufficient evidence, FS shall without
delay institute a proceeding in
accordance with its laws

§ 7. FSs shall promptly inform the
requesting State and the IMO of
the action taken and its outcome

§ 8. Penalties provided by the laws
of the Flag State shall be adequate
in severity to discourage violations
wherever they occur

10/03/2014
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Port State
Past and Present

e With regard to the enforcement historically the role of Flag State was
predominant

e In the past inspection by Port State was not systematic and not as
intrusive as a Flag State inspection

e Intervention of the port State was the exception rather than a rule
Vienna Convention on Consular Relations, 1963,

Article 5 Consular functions consist in

-exercising rights of supervision and inspection provided for in the laws
and regulations of the sending State in respect of vessels having the
nationality of the sending State;

-extending assistance to vessels of the sending State, and to their crews,
conducting investigations into any incidents which occurred during the
voyage, and settling disputes of any kind between the master, the officers
and the seamen
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Port State
Past and Present

e Practice of flagging out / « flags of convenience »

e The dissatisfaction with flags of convenience and the necessity to
protect its coasts from the substandard vessels smm) alternatives:

1. Regional agreements : Memorandum of understanding on Port m
State Control

2. IMO Resolution on Procedures for the control of operational
requirements related to the safety of ships and pollution prevention
(Resolution A.1052(27), adopted on 30 November 2011)

3. Port State control Directive 2009/16/EC as amended and its
implementing regulations

4. Adoption of the article 218 UNCLOS concerning the enforcement of
the environmental standards by the port state.




10/03/2014

M1/

Extra-territorial jurisdiction of Port State
Article 218 UNCLOS

Part XII Protection and Preservation of the Marine Environment
Article 218 Enforcement by port States
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1. When a vessel is voluntarily within a port of a State, that State
may undertake investigations and institute proceedings in respect
of any discharge from that vessel outside the internal waters

territorial sea or EEE of that State in violation of applicable
international rules and standards established through

the competent international organization... (Right to investigate and institute proceedings)

2. No proceedings pursuant to §1 shall be instituted in respect of a
discharge violation in the internal waters, territorial sea or EEE
of another State unless requested by that State, the flag State
or a State damaged or threatened by the discharge violation, or
unless the violation has caused or is likely to cause pollution in
the internal waters, territorial sea or EEE of the State instituting

the proceedings (i.e. Port State). (Right to institute proceedings if danger of pollution to the Port
State; duty to cooperation upon request)

HFMS’A

Extra-territorial jurisdiction of Port State
Article 218 UNCLOS
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3. When a vessel is voluntarily within a port of a State, that State shall,

as far as practicable, comply with requests from any State for investigation
of a discharge violation referred to in paragraph 1,

believed to have occurred in, caused, or threatened damage to the internal
waters, territorial sea or exclusive economic zone of the requesting State. It
shall likewise, as far as practicable, comply with requests from the flag State

for investigation of such a violation, irrespective of where the violation m
occurred. (Duty of cooperation)

4. The records of the investigation carried out by a port State pursuant

to this article shall be transmitted upon request to the flag State or to the
coastal State. Any proceedings instituted by the port State on the basis of
such an investigation may, subject to section 7, be suspended at the request
of the coastal State when the violation has occurred within its internal waters,
territorial sea or exclusive economic zone. The evidence and records of the
case, together with any bond or other financial security posted with the
authorities of the port State, shall in that event be transmitted to the coastal
[—== State. Such transmittal shall preclude the continuation of proceedings in the
port State.
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Port State
Protection of the marine environment

¢ General obligations:

All States: general obligation to protect and preserve the marine
environment (Art. 192 UNCLOS) and to take particular measures for
preventing intentional and unintentional discharges (Art. 194 UNCLOS).

* Specific obligations:
-Provision of adequate port reception facilities - O to implement
regulations applying to shore installations (MARPOL)

If the Port State has delegated this duty to their port industry or to other

public or private bodies, the State still retain the ultimate responsibility to
for ensuring that their undertaking is fulfilled.
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Concluding remarks

(Loopholes 8
eImproper delegation of responsibilities to Recognised
Organisations

e Weak legal framework for monitoring and ensuring FS
compliance

e Lack of a genuine link

e Lack of FSs effective control over their vessels and lax
attitude towards implementation of international
obligations

e Jeopardise safety, security, environmental protection

esponse
e Port State Control

¢ Blacklisting

e Measures at international and regional level to

strengthen FS implementation of their duties and
effective control over their vessels

Main implications:

10/03/2014
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Coastal State

Internal waters:
Sole juridiction of the Coastal State. Decide about the access and conditions 1t s o, i he
of access of the foreing vessel in its port.

Territorial waters:
Mainly jurisdiction of the Coastal State applies.

(art. 2 UNCLOS): The sovereignty of a coastal State extends beyond its land territory and internal waters to an adjacent belt
of sea, described as the territorial sea (up to a limit not exceeding 12 nautical miles measured from baselines of the coastal
state).

However, Ships of all States enjoy the right of inoccent passage through the territorial sea. To be considered as innocent
such passage shall not be prejudicial to the peace, good order or security of the coastal state. Have to comply with all laws
and regulations of the coastal state with regard to safety of navigation, conservation of living resources, preservation of the
environment, sanitory laws, customs, etc. (= mainly laws regarding safety, security, environment protection and fisheries).

HFMSA
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Coastal State, Territorial Waters

Limitation of rights: right of innocent passage (not prejudicial to the peace, good order or
security of the State)

RIGHTS:
Costal State may adopt laws and regulations in respect of:
(@) the safety of navigation and the regulation of maritime traffic;
(b) the protection of navigational aids and facilities and other facilities or installations;
(c) the protection of cables and pipelines;
(d) the conservation of the living resources of the sea;
(e) the prevention of infringement of the fisheries laws and
regulations of the coastal State;
(f) the preservation of the environment of the coastal State and the
prevention, reduction and control of pollution thereof;
(g) marine scientific research and hydrographic surveys;
(h) the prevention of infringement of the customs, fiscal,
immigration or sanitary laws and regulations of the coastal
State.
Such laws shall not apply to the design, construction, manning or equipment of foreign vessels.

DUTY: give publicity to all such laws and regulations.

10/03/2014
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Coastal State, EEZ

Rights
Mainly economic :

. Sovereign right to explore, exploit, conserve, and manage living and non-living resources of water column,
seabed and subsea strata; and Right to economic activities, such as the production of energy from the water,
currents and winds (Article 56(1) (a))

. Exclusive right to construct and establish artificial islands and installations (Article.56 (1) (b) and Article.60 (1))

. Drilling on the continental shelf for all purposes. Article 81

. Exploiting the subsoil by means of tunneling, irrespective of depth of water above the subsoil. Article 85

Jurisdictional rights over artificial structures, marine scientific research, and marine environmental protection
(Article 56(1) (b))

Other Rights

. Rights related to the contiguous zone. Article 56(1) (c), Article 33

Contiguous zone:

Jurisdiction of the Coastal State is restricted and limited to action in relation to customs, fiscal, immigration and
sanitary law: - to prevent infringement in these areas within its territory or territorial law OR - to punish
infringement committed within its territory or territorial sea.

. Right of hot pursuit. Article 111(2)
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Concluding remarks

> A shift away from primacy of Flag State jurisdiction

> A noticeable shift towards Port State control by inspection and
exercise of Port State jurisdiction

> The shift in the balance between Flag State and Port State
jurisdictions evidenced by the special exception of the article
228 UNCLOS with regard to the Flag State repeatedly
disregarding its obligations to enforce the rules

> Less marked shift towards Coastal State jurisdiction, except:
environnemental protection
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